
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



WILSON— LEGISLATIVE ASPECTS. 305 

III 
LEGISLATIVE ASPECTS. 

By GEORGE GRAFTON WILSON, A.M., Ph.D., LL.D. 

It is peculiarly fitting that the legislative aspects of international 
law should be presented before a philosophical society. In true in- 
ternational law there must be some classes of rights which may from 
their nature be regarded as resting upon philosophical bases. Cer- 
tain laws are recognized as binding among states because they appeal 
to mankind as having a sound foundation in human reason. Inter- 
national law so far as resting on such ideas as sovereignty and equal- 
ity of states must find support in philosophical concepts. Similarly, 
in international legislation a view that may be called philosophical 
must be taken. 

The early writers often sought a philosophical basis in the law 
of nature which might be discovered in the dictates of right reason- 
ing, dictates not to be arbitrarily set aside even by deity which had 
created the reasoning faculty. Thinkers have realized that interna- 
tional law must make an appeal to the mind of mankind rather than 
to that of men of a single type. From the very nature of the law as 
international it must receive the approval of representatives of states 
differing widely in fundamental ideals and national policies. 

The nature of the state, which is the person in international law, 
determines the scope of the law and the range of international legis- 
lation. The state being a political entity responds and must re- 
spond to stimuli which are political. There is then involved in in- 
ternational legislation the question as to what is for the public well- 
being in contradiction at times with what may be for the well-being 
of a given individual or group of individuals. The degree to 
which different states will consider the well-being of individuals 
within the state will again be a political question determined by 
the degree of participation which the individual may have in state 
affairs. Accordingly when international law is formulated with 
view to application to a few homogeneous states, its range may be 
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wide because the consensus will be large, while attempts to reach 
an agreement among many heterogeneous states will result in the 
lessening of the range of possible legislation. This is strikingly evi- 
dent in such an attempt as that in private international law, so- 
called, where the proposition to unify the laws of marriage and 
divorce has been made. An attempt which has not met with com- 
plete success even among the reasonably homogeneous states of the 
United States could hardly be successful among the nations. 

The representatives in power among the states of the world are 
usually desirous of retaing the positions which they may for the 
time be occupying. They therefore usually give heed to what seems 
to be the will of the state. The state being a political entity seeks 
what it regards as advantageous to itself. This was particularly 
true when all foreigners were regarded as barbarians or as enemies, 
and the idea still is very potent. Indeed there are few states even 
now which would sacrifice themselves for the good of the world at 
large, and their representatives are governed accordingly. While 
the utility theory may have disappeared in some fields of thought, 
it has not disappeared in international affairs. Bentham's influence 
is not merely evident in the name internatinoal law, but also in many 
of its foundations. 

If, then, international legislation must largely rest upon the recog- 
nition of advantages to be gained or to be hoped for and if the in- 
terests of states are in fact or supposedly antagonistic, this legisla- 
tion will be limited in scope. On the other hand, in so far as states . 
can be shown that their interests are common and that action or re- 
striction of action is of advantage to all, the scope of international 
legislation will be extended. Presumably the well-being of a modern 
state would be closely bound with the well-being of its citizens 
whether this be embodied in the formula " life, liberty, and the pur- 
suit of happiness " or in other words. 

Legislation usually refers not to the general idea of right and jus- 
tice but to what is enacted as in the idea of lex, loi Gesetz. Accord- 
ingly the legislative aspects of international law are somewhat strictly 
limited. If then international legislation be considered merely as 
that body of principles formulated by agreement among states, the 
application of the above propositions is evident. 



WILSON— LEGISLATIVE ASPECTS. 307 

The destruction of life without advantage to any state was one 
of the first matters to receive attention as a subject for a formulated 
international agreement. This proposition that a state should not 
take or sacrifice lives of men without commensurate advantage would 
seem almost self evident. Yet the first international agreement re- 
lating to this matter to receive general assent was concluded in 1864, 
and known as the Geneva Convention for the Amelioration of the 
Condition of Wounded in Armies in the Field. The represen- 
tatives of twelve European states stated in the preamble their pur- 
pose to be to mitigate " the evils inseparable from war, to suppress 
useless severities, and to ameliorate the condition of soldiers wounded 
on the field of battle." It would seem a long time for the world 
to wait for such legislation. This Geneva Convention of 1864, 
which provided for the immunity of the hospital corps, was not im- 
mediately ratified, however. The United States did not adhere to 
this Convention till 1882, and this was the only international agree- 
ment of general scope and relating to war to which even the United 
States became a party before the end of the nineteenth century, a 
fact seeming to indicate that there is difficulty in international legis- 
lation. 

In regard to property there had been propositions and formal 
declarations which had become embodied in law. The Declaration 
of Paris of 1856 received the approval of many states, and by this 
Declaration (1) privateering was prohibited; (2) neutral goods and 
enemy goods under a neutral flag were protected; and (3) paper and 
ineffective blockades were discouraged, but the United States did not 
adhere to this Declaration, though announcing in the Spanish Amer- 
ican war in 1898 that it proposed to observe the principles of the 
Declaration. 

Other matters became increasingly the subject of international 
legislation, and before the end of the nineteenth century, general con- 
ventional agreements had been made and signed by a large number of 
states acting together upon such matters as an " International Bureau 
of Weights and Measures" (Metric System), 1875; "International 
Protection of Industrial Property," 1883; " Protection of Submarine 
Cables " (in time of peace), 1884; " Exchange of Official Documents, 
Scientific and Literary Publications," 1886; "Repression of African 
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Slave Trade," 1890; "Formation of an International Union for the 
Publication of Customs Tariff," 1890 ; and " Regulation of Importa- 
tion of Spirituous Liquors into Certain Regions of Africa," 1899. 
Such international agreements became a part of the written law of 
nations, but covered only a very small part of the entire field of inter- 
national relations in peace and war. 

Toward the end of the nineteenth century there was developing 
an idea that there should be a wider common agreement among the 
states of the world upon matters of common interest and that the 
will of these states should be formulated in conventions. Plainly, 
if the nations of the world constituted a family the rules of action 
for its members might be stated. The family idea had been ad- 
vanced as the basis for international relations and the membership 
in the family had gradually enlarged. It was coming to be believed 
that the nations had sufficient unity of interest and willingness to act 
together to enlarge the scope of international agreement. This 
was in a somewhat comprehensive way put to the test in 1899. 

While the United States and Spain were still at war, at the diplo- 
matic reception of August 12, 1898, at St. Petersburg, Count Moura- 
vieff, Russian imperial minister of foreign affairs, delivered to the 
representatives of the Powers a communication from His Majesty 
the Czar. The nature of the document gave rise to surprise, but 
its character and source demanded immediate attention. Mention- 
ing the competition in development of means of international com- 
bat and the effect of this competition upon the states of the world, 
he proposed an international conference, saying that 

" To put an end to these increasing armaments, and to find means for 
avoiding the calamities which menace the entire world, that is the supreme 
duty which lies upon all nations." 

The United States replied that 

" Though war with Spain renders it impracticable for us to consider the 
present reduction of our armaments, which even now are doubtless far below 
the measure which principal European powers would be willing to adopt, 
the President cordially concurs in the spirit of the proposal of His Imperial 
Majesty." 

Another circular was presented to the Powers on January 11, 
1899, containing a tentative program. This program suggested 
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agreement upon (i) limitation of armaments; (2) restrictions upon 
new methods of warfare; (3) prohibition of firing from balloons; 
(4) prohibition of submarines and rams; (5) adaptation of prin- 
ciples of Geneva Convention of 1864 to naval warfare; (6) neutrali- 
zation for vessels saving those overboard after battles at sea; (7) 
revision of rules of war on land; and 1 (8) acceptance of principles 
of mediation and arbitration with view to preventing armed conflicts. 

It will be observed that of these eight topics suggested, seven look 
to furthering peace by limitations upon the conduct of war, and the 
last topic suggests a quasi-legal method of furthering the movement 
toward peace. 

The international conference suggested by the Czar and repre- 
senting twenty-six Powers met on the 20th of May, 1899, in the 
House in the Woods in the quaintly beautiful Dutch city, The Hague, 
and remained in session a little more than two months. It is known 
as the First Hague Peace Conference. The Conference drew up 
three conventions, three declarations, one resolution, and six wishes : 
Conventions (1) for the pacific settlement of international disputes 
by means of good offices and mediation, commissions of inquiry and 
arbitration; (2) regarding the laws and customs of war on land; 
(3) adaptation of Geneva Convention of 1864 to maritime warfare; 
Declarations (1) prohibiting the discharge of projectiles from bal- 
loons; (2) the use of projectiles for the diffusion of deleterious or 
asphyxiating gases; (3) the use of expanding bullets; Resolution- 
affirming the desirability of the restriction of military budgets; 
Wishes for further consideration of various matters upon which the 
Conference had not reached agreement. The last topic upon the 
program suggested by the Czar, had become the first Convention of 
the First Hague Conference, or the furtherance of the aim of peace 
by means quasi-legal in character assumed a foremost place in the 
results of these deliberations at The Hague; and the first item in 
the program, the attainment of international peace through the re- 
striction of the means by which each nation had hitherto maintained 
its rights, viz: effective armament, became the subject of a resolu- 
tion and a wish. The last had become first. The Conference had 
asserted its confidence in the law as the method for settling interna- 
tional disputes. 
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While many cast ridicule upon the results of this First Conference 
at The Hague, states, however, gradually adopted the Conventions 
drawn up in 1899, and a law for nations deliberately drawn by the 
representatives of the states assembled for that purpose became a 
fact. 

There followed eight years later a Second Hague Conference 
which further elaborated and formulated conventional agreements, 
and to this conference representatives of forty four of the states of 
the world came, giving ample evidence of the tendency to accept the 
principle of international legislation. Some of the conventional 
agreements have been tested in the course of years. The court es- 
tablished for the settlement of international disputes has attained a 
recognized standing. Cases affecting all parts of the world and more 
than one third of the nations of the world have already been decided. 
Many principles have been involved. The awards accepted unhesi- 
tatingly have tested the strength of the law. 

The Second Hague Conference, building upon the legislation al- 
ready formulated, endeavored to extend its scope. Among the 
propositions which have not been adopted as yet into the law of 
nations was that to establish an international prize court. This 
proposition was generally approved in principle though a satisfactory 
method of selection of judges was not devised. To supplement this 
prize court convention an attempt was made by ten maritime na- 
tions in 1908-1909 at the International Naval Conference at London 
to formulate the laws which the court should apply. The Declara- 
tion of London of 1909 embodied the labors of this Conference. 

Not merely in these broad national matters has the formulation 
of the law progressed, but in recent years many such matters as the 
following have become subject of general international agreements: 
literary and artistic copyrights, 1902 ; sanitary measures, 1903 ; white 
slavery, 1904; potent drugs, 1906. 

While rights, persons, and property, and jurisdiction on land 
and sea earlier had received attention, in more recent years the use 
of the air has been the subject of international regulation as in the 
conventions of 1906 and 1912. To the last of these conventions the 
representatives of about forty non-American political unities affixed 
their signatures, many of the larger states allowing here, as in some 
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other conventions, participation in the formulation of the law to the 
divisions of which the state entity was composed. The legislation 
thus rested upon a broader base than in many conventions of earlier 
years. 

The progress in the application of the law for nations has been 
exceedingly rapid. Cases which have defied the best efforts of 
diplomacy for generations have been settled by due process of law 
in a few weeks. Cases which might have resulted in long and disas- 
trous international contention have been resolved in the light of law. 
Where recourse to legal settlement of disputes was in earlier times 
the last resort, it has become the first, and not merely the parties to 
the controversy may begin the action, but third parties may of right 
suggest or even try to bring the parties to submit the case to the 
decision of the court. 

A glance at conventions since 1899 will show how rapid is the 
formulation of the law for nations. These international laws, in 
addition to many private matters, cover the pacific settlement of in- 
ternational disputes, limitation of the employment of force in the 
collection of contract debts, laws for war on land, rights and duties 
of neutral powers and persons in war on land, status of enemy mer- 
chant ships at the outbreak of hostilities, the transformation of mer- 
chant ships into warships, the laying of automatic contact submarine 
mines, bombardment by naval forces in time of war, care of sick and 
wounded in time of war, rights and duties of hospital ships, exercise 
of right of capture in maritime war, prohibition of discharge of pro- 
jectiles, from balloons, rights and duties, of neutral powers in time of 
war, the establishment of an international prize court, and the law 
for its guidance. 

The progress of the development of a law for nations within the 
years since 1898, when the first proposition of the Czar was put 
forward, has been greater than the progress in the two hundred and 
fifty years preceding from the epochmaking treaty of Westphalia 
in 1648 to the year 1898. 

At the end of the nineteenth century, conventional international 
law covered but little of the possible field of international contention ; 
now but a small part of the field is not covered by formal written 
agreement, having after ratification the force of law not merely in 
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the domestic courts but in the court for the nations which will ad- 
judicate the developing volume of international law, the court which 
is to be the crowning institution of the judicial systems of the world. 

Harvard University, 
April, 1916. 



IV. 

INTERNATIONAL ADMINISTRATION. 

By PHILIP MARSHALL BROWN, A.M. 

James Lorimer, that vigorous and most stimulating Scotch 
publicist, treating of the question of world organization, remarked 
more than thirty years ago that : 

" The great impediment (in the way of the growth of international 
jurisprudence) ... is the hopelessness caused by the debris of impossible 
schemes which cumber our path, and from these it must be our first effort 
to clear it." 

Among the " impossible schemes " must probably be included 
Lorimer's own earnest attempt to solve this great problem which 
he characterized as The Ultimate Problem of International Juris- 
prudence. 

Starting with the assumption that international order is to be 
secured in very much the same way as national order, he says : 

" Savages are incapable of municipal organization beyond its most rudi- 
mentary stages; and yet it is by means of municipal organizations that men 
cease to be savages." 

Following out the logic of his uncomplimentary analogy between 
nations and savages Lorimer reaches the conclusion that an inter- 
national legislature, judiciary, and executive are required to secure 
that order and freedom among nations which he holds to be the aim 
of international law. Candor compels him to admit that 

" progress in the direction of the ideal by means of mutual aid, regulated by 
positive law, though possible within the state may be impossible beyond it; 
the ultimate problem of international jurisprudence, while demonstrably 



